Abstract: This article investigates the extent to which the Romanian Constitution has provided for adequate means to enhance women's equal citizenship in its first twenty-five years of existence. Taking as its starting point Simone de Beauvoir's thought, encompassed in the idea that gender inequality is derived from defining women as 'the Others' or as totally opposite to men, the article shows that since its adoption in 1991, the Romanian Constitution began to depart from the stereotypical and antagonistic understanding of women and men's roles in society that Romania had inherited from its Socialist past. In 2003, when the Constitution was reviewed for Romania's EU and NATO accession, the requirement that only men should serve in the military was replaced with the guarantee of equal opportunities for men and women to occupy public, civil or military positions. Meanwhile, the Constitutional Court inched toward being an active actor in advancing gender equality. For example, in 2005 the Court held that allowing only women in the military, but not men in the same position, to take parental leave was unconstitutional and, in that same year, it gave women's reproductive rights a rather liberal interpretation. However, this article argues that the developments that have taken place have not been progressive enough. The Constitution still provides only for paid maternity leave, provides special working conditions only for women, does not explicitly mention the protection of reproductive autonomy, does not connect bodily rights with equality but with privacy, and lacks clarity on the admissibility of measures -such as gender quotas -to promote more women into the public sphere.
Introduction
This paper analyzes the gender equality guarantees of the Romanian Constitution ('RC') since its adoption in December 1991 until its twenty-fifth anniversary. By looking at gender equality guarantees, I aim to understand the extent to which the Romanian Constitution has enabled both men and women, but especially womenas they have been historically discriminated, excluded from the public sphere and isolated in the private sphere 1 -to become equal citizens.
To achieve this aim, the article will look at the constitutional text and the case law of the Romanian Constitutional Court ('RCC') 2 . Since 1991, the Romanian Constitution was subject to a single successful review in 2003, when Romania was preparing to become a member state of the European Union ('EU') and of the North Atlantic Treaty Organization ('NATO'). The case law of the RCC on gender equality is sparse. This is probably connected to the fact that the women's movement in Romania has been rather weak and not necessarily involved in constitutional litigation or in the process of constitution-making. 3 It must be mentioned though, that it was not just women's organizations that were left out of the constitutional debates of 1991 and of 2003. As Paul Blokker shows in his article 'Romanian Constitutionalism and Civic Engagement', that is part of the special issue on 'The Romanian Constitution at 25' published in the previous issue of the ICL Journal, it was civil society and citizens more generally that were left out, although at least during the 2003 review certain mechanisms of civil engagement existed. Nonetheless, even if the Constitution was written without input from the women's rights advocates and the women's movement has not been an actor before the Constitutional Court, the case law of the RCC did bring about a few changes with regard to women's equality. On a methodological note, it is important to observe that the RCC is usually very brief in its reasons and rarely goes beyond formalistic legal arguments. I was able to locate around twenty decisions of the RCC relevant for gender equality. It is not uncommon that the gender issues in such decisions are explained in no more than a few paragraphs. More information about the cases could be found by examining the full case files in the archives of RCC, yet the RCC does not grant non-party access to such files. 4 Due to these restrictions, the article will limit its scope to providing a general overview of these cases and placing them in the broader context of the legal evolution of gender equality guarantees in Romania.
Given that legal studies on gender equality in Romania are scarce, bringing to the fore the main constitutional developments in this domain represents a useful contribution to the field. Moreover, due to space and methodological constrains, the article does not aim to examine the effectiveness of gender equality legal norms in practice. It must be mentioned however, that Romania is one of the countries with the lowest levels of gender equality in the European Union. 5 Since the fall of State Socialism in 1989, Romania has consistently been ranked among the countries with the poorest representation of women in politics, 6 as one of the most conservative countries in the former Eastern Block in terms of attitudes regarding gender roles, 7 and as one of the most conservative countries in the EU on the question of abortion. 8 Yet, it is for sociologists and political scientists to further analyze and discuss the gap between the evolution of equality in law and the evolution of equality in practice. This article aims to facilitate the understanding of the situation as it stands in law.
Since the regulation of gender-related issues is strongly influenced by a country's historical, social and political background in which they operate, the article will undertake a 'law in context' analysis. Thus, throughout this article, I will emphasize in particular the connections between the status of gender relations under State Socialism and the constitutional order that was established after 1989. I will proceed as follows: first, I will briefly outline the theoretical foundations of the 5 See 'Gender Equality Index' (EIGE), http://eige.europa.eu/content/gender-equality-index, accessed 28 September 2017. 6 See for example 'Women in Parliaments: World Classification', Inter-Parliamentary Union, http://www.ipu.org/wmn-e/classif.htm. 7 For example, according to a report of Pew Research Center released in May 2017, 81 % of Romanians agree with the statement that 'women have a responsibility to society to bear children', 65 % agree with the statement that 'when jobs are scarce, men should have more rights to a job than women' and 72 % agree with the statement that 'a wife must always obey her husband', see 'Religious Belief and National Belonging in Central and Eastern Europe' (Pew Research Center 2017) http://www.pewforum.org/2017/05/10/religious-belief-and-nationalbelonging-in-central-and-eastern-europe/, accessed 28 September 2017. 8 A 2011 study, commissioned by Soros Foundation Romania (Fundația Soros România) underlined that only the population of Malta, Cyprus, Ireland, Poland (which are the only EU countries where abortion is illegal) and Italy (which is well known for its strong Catholic cultural tradition) have more conservative views on abortion than Romania. See a brief summary of the study here (in Romanian): http://www.fundatia.ro/sites/default/files/Analiza%20studiului_0.pdf, accessed 28 September 2017. See also 'Religious Belief and National Belonging in Central and Eastern Europe,' Pew Research Center's Religion & Public Life Project (n 7).
The Changing Status of Women as Others article borrowed from feminist theory; then I will give a short overview of gender relations under State Socialism; and lastly, I will tackle the changing status of women in Romania's post-Socialist constitutional order. I will limit myself to three separate domains to which the current text of the Romanian Constitution refers: women's political representation 9 ; the domain of work/life balance, including measures such as parental leaves 10 and the regulation of special working conditions for women 11 such as earlier retirement ages; and the domain of reproductive autonomy, 12 by looking specifically at the case of abortion.
Women as others -theoretical foundations
Many scholars have theorized on the legal protection of gender equality. 13 Although in Central and Eastern Europe ('CEE') gender issues are increasingly being analyzed from different theoretical perspectives, one cannot speak of a feminist jurisprudence of the region. For example, the first monograph on gender and the law in a […] paid maternity leave'. There is no mention of gender neutral parental leaves or of paternity leaves in the text of the RC. 11 Article 41 (2) of the Romanian Constitution concerning Labor and Social Protection of Labor reads as follows: 'All employees have the right to measures of social protection. These concern […] working conditions for women […] '. I will not touch, for example, upon the provision on equal pay as it requires a wider discussion related to the situation of women under State Socialism or upon the provisions regarding 'the mother tongue'. On a brief discussion of the gender provisions in the RC see Corneliu-Liviu Popescu, 'Gender Non-discrimination in the Romanian Constitution' in Iulia Motoc (ed), Women's Rights: From Universal to Regional in Human Rights: Essays in Honour of Justice Bhagwati (Editura Universităţii din Bucureşti 2009). 12 Article 26 (2) of the Romanian Constitution referring to personal and family privacy reads as follows: 'Any natural person has the right to freely dispose of himself unless by this he infringes on the rights and freedoms of others, on public order or morals.' The masculine form is the one used in the official translation. In the Romanian original version, the noun 'person' (Rom 'persoana'), which in Romanian is a feminine noun, is used. 
Women during state socialism
The rise of the Communist Party in 1946 granted Romanian women (and men) full political rights -at least on paper, since talking about political representation/political participation in a dictatorship seems to be a contradiction in terms. 31 Furthermore, the 1948 Constitution -the first Communist 30 In the introduction of 'The Second Sex' de Beauvoir specifically explained that woman 'is defined and differentiated with reference to man and not he with reference to her; […] He is the Subject, he is the Absolute -she is the Other', ibid, Author's Introduction. On the concept of otherness and an analysis of de Beauvoir's thought on it see Lajos Brons, 'Othering, an Analysis' (2015) 6 Transcience 69. 31 Suffrage for women in local elections was achieved in 1929. Yet, it was only in 1938 during the authoritarian regime of King Charles II that women received equal voting rights with men for parliamentary elections. To vote however, women, just like men, had to fulfill certain conditions. Universal suffrage was achieved, for both men and women, in 1946, when Romania had its Socialism in Romania brought a massive process of industrialization; during that a significant part of the population was relocated from the countryside to cities. In the new 'post-agricultural Romania', women were supposed to work in factories alongside men. Additionally, women were seen as important comrades in promoting the politics of the Communist Party and, by consequence, they were also promoted in the arena of official politics. 36 In this context, Romania had the first female Foreign Minister of the modern world in 1947 37 and, later on, Elena Ceuașescu, the wife of the much-hated dictator Nicolae Ceușescu, began to play a prominent role in politics.
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Yet, not only that the policies meant to bring women into the public sphere were mandatory and not voluntary, 39 but they were never accompanied by The anti-abortion law deserves a separate discussion. This law was adopted in 1966 to counter the demographic crisis that was affecting the region and was part of a broader set of pro-natalist measures. Apart from criminalizing abortion on request, these included: making a divorce very difficult to obtain, granting 'heroine mother' honorary titles to women who had more than four children, making modern means of contraception unavailable, a lack of sexual education programs and promoting the image of women as mothers through the propaganda machinery of the Party. 49 Related to these pro-natalist policies, the regime also adopted different welfare measures that were to become extremely gendered. Among others, these included: (1) special measures meant to protect pregnant women (eg the interdiction of performing certain types of work including night work); (2) the 112-days of maternity leave; and (3) early retirement conditions for women with children. 50 As I will show in the next section of the article, the regulation of these measures highly influenced the drafting of the 1991 Romanian Constitution. Thus, it can be argued that the gender-related provisions of the Romanian Constitution are the product of their historical context, rather than part of a political agenda aimed at promoting a certain vision of gender relations. Parental leave is one of the ways of ensuring work/life balance and the participation of men and women in both the public and the private spheres. Parental leave was introduced in Romania in 1990. 64 This, however, was granted only to women.
Further, in 1997, Romania adopted one of the most generous paid parental leaves in Europe (2 years with 85 % payment). Due to the pressure of EU accession requirements, this was also granted to men. Nevertheless, according to the wording of the law the main holders of the right to parental leave were still women.
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In 1999, paternal leave was also introduced in Romania. 66 Currently, this is of 5 days or 15 days if the father took an infant care course. 67 If the father is employed, the leave is paid and it equals his full salary. The law also states specifically that the paternal leave 'has the purpose to ensure the real participation of the father in the care of the newborn'. 68 Although the intentions of the law-makers were in this case directed towards increased gender equality, the length of the leave, as well as the text of RC which refers only to maternity leave, in my opinion, still send a clear signal that fathers play just a marginal role in childcare and household tasks, or in other words, that men play just a marginal role in the private sphere. 65 See Law no 120 from 9 July 1997 regarding the paid leave to care for children up to the age of two, published in the Official Gazette, Part I no 149 from 11 July 1997 (Legea nr 120 din 9 iulie 1997 privind concediul de îngrijire a copiilor în vârstă de până la 2 ani, publicată în Monitorul Oficial, Partea I nr 149 din 11 iulie 1997). The positions of the public authorities varied in this case. The Ombudsman thought that the provision under discussion was not discriminatory since the military profession, through its specificity, justified a gender distinction. The same position was adopted by the representative of the public prosecutor's office who believed that 'the principle of equality should not be equated to homogeneity, so that when situations are objectively different, as in this case, it is justifiable to apply a different legal treatment.' 72 The Court, however, held that since the right to parental leave was generally granted to both men and women, the same principle should apply to employees in the military, and quite bravely dismissed the stereotypical vision of the military as a male-specific employer. By doing this, the RCC was also in line with the 2003 constitutional review which removed the requirement that only men had to serve in the military 73 and which stated that the State shall guarantee equal opportunities for men and women to occupy military positions. 74 More precisely, the newly introduced paragraph 3 of Article 16 read as following: '(3) Access to public, civil, or military positions or dignities may be granted, according to the law, to persons whose citizenship is Romanian and whose domicile is in Romania. The Romanian State shall guarantee equal opportunities for men and women to occupy such positions and dignities.' For more on the increased assertiveness of the RCC during Romania's transition, see Bianca Guțan's contribution in this issue.
The Changing Status of Women as Others
Through the decision in the Hulea case, parental leave was extended to men in all professions. As I will explain below, among others this also made the RCC state, five years later, that the traditional gender roles had changed and that a differentiated legal regime of genders, such as a differentiated pensioning age, was no longer justifiable.
The first case before the RCC challenging the different retirement age of men and women, inherited from Ceaușescu's pro-natalist times, dates from 1995. 75 Subsequent cases were brought to Court until 2011. 76 In 1995, the Constitutional
Court of Romania decided that the different pensioning ages did not breach the principle of equality, since women were seen as being disadvantaged as compared to men (due to their household and childcare responsibilities, but also due to different legal measures that 'hamper(ed) women's career accession, like maternity and parental leaves or protective interdictions to work in certain conditions'
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). The public authorities that intervened in the case held very stereotypical views that clearly attributed household work to women. For example, the Government, based on Articles 6, 9 and 10 of the International Covenant on Economic, Social and Cultural Rights, argued that paid maternity leaves or (women's) leaves to care for a sick child, as well as the different pensioning ages for men and women, were special measures to 'protect' women in accordance with Romania's international commitments. Furthermore, based on the 1967 UN Declaration to Eliminate Discrimination Against Women, the Government argued that 'the measures taken for a woman's protection, for reasons connected to her physical constitution and her supplementary tasks that she has to fulfill throughout her life (birth, children rearing, household), cannot be seen as discriminatory ' . 78 Further, in its intervention, the Ministry of Labor and Social Protection stated that the different pensioning ages for men and women were meant to compensate for the 'double' work of women, 'as workers and as housewives'. 79 Unlike the Government however, the Ministry mentioned that an equal pension age regardless of gender is a measure that should be adopted in the future, when 'the conditions for its realization will be created', 80 The Romanian Society of Labor Law also intervened in the case. It stated that until a 'serious biological and anthropological study on women in Romania' existed, it could not be presumed that women 'have an equal capacity for work with men of same age', so the differentiated pensioning age as a measure of 'positive discrimination' should be upheld. 81 The statement of the Romanian Society of Labor Law is problematic to the extent that it presumes that a differentiated labor regime is or should be grounded on the biological differences between men and women. Apart from these opinions, the Court also received comparative material for consideration: Decision no 1 from 28 January 1987 of the Federal Constitutional Tribunal of Germany, where it was held that the different social condition of women justified the differentiated pensioning age, and Decision no 12.568/1990 of the Austrian Constitutional Court, where it was decided that the legislator could and should proceed to equalize the differentiated pensioning age. The reasoning of the RCC in this case is interesting. The Court started from the idea that 'the principle of equality does not mean uniformity' and that the principle of equality 'underlines the existence of […] the right to difference', as a fundamental right.
82 When 'equality is not natural', explained the Court, 'imposing it means instituting a discrimination'. 83 The Court further explained that if the socio-professional conditions of men and women would have been equal in the material sense of the word, and not 'only in the formal legal meaning of the term', an equal pensioning age would have been constitutional. 84 Yet, by looking at the social condition of men and women, the Court concluded that men and women in Romanian society were not yet equal and thus found the differentiated pensioning age to be justified. Furthermore, the Court placed this measure within the broader legal context and concluded that the differentiated material conditions of men and women were mirrored in several other legal norms. Interestingly, the Court placed the legal inequality of women in the military domain in the same category as measures such as parental leaves only for women, or with measures meant to protect women at work. Whether the exclusion of women from the military is generally based on biological considerations, measures such as parental leaves or special working conditions, could be also seen, as the Court did, as measures to compensate for women's unequal social conditions. Thus, the Court seems to have endorsed the idea of biological determinism rooted in women's otherness.
81 ibid. 82 ibid. 83 ibid. 84 ibid.
The Changing Status of Women as Others
It is possible that the evaluation of women's social situation corresponded to the material status of women in that period. Yet, in this case, treating women as a homogenous group and obliging all women to retire earlier is problematic. The Court was invited to declare the different pensioning age provision unconstitutional to the extent that it obliged all women to 'benefit' from a form of 'positive discrimination' against their will. The Court, nevertheless, dismissed the claim on the ground that the decision to change the mandatory character of legal norms belongs to Parliament and not to the Court, which cannot act as a 'positive legislator'. The Court also specifically underlined that the social condition of women was to change in time and saw this as 'a phenomenon that can be found in all European countries, and that is characteristic to the evolution of modern societies'. 85 Thus, it did not exclude equalizing the different pensioning age in the future. In 2010, the Court finally held that equalizing the different pension age of men and women was constitutional. 86 A new law on the public system of pensions was under parliamentary debate at the time. Not least due to the European trends in the field, many voices supported equalizing the different pensioning ages for men and women. At the same time, other voices opposed such a reform. Probably the most vocal objector was the then-President Traian Băsescu, who stated that although he was a strong supporter of 'equality of opportunities and treatment between men and women', he could not disregard the social reality that women had to perform double work, both at home and on the labor market. 87 Nonetheless, in spite of such concerns, the draft law regarding the unitary system of pensions equalized the pensioning ages of men and women. Full pensioning equality should be reached by 2025. The draft law was sent by a group of MPs for an a priori constitutionality review to the RCC. The Court's decision noted that the supporters of the different pensioning ages for men and women argued for their position based on women's 'physiological particularities'. 88 The opinions of the public authorities intervening in this case did not contain any references to gender roles, but the Government stated that the different pensioning ages did not pose a problem of constitutionality, but one of 'opportunity' (Romanian oportunitate) and it should be decided by the legislator.
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The Court showed that since 1995 the issue of different pensioning ages had been contested by both men, dissatisfied that they had to work longer, and women, dissatisfied that they had to retire early. It then observed that gender relations and the status of women had evolved and that equalizing the pensioning age was no longer discriminatory, in the conditions in which the equalization should have been reached within 15 years. Among the arguments that the Court used in its decision were the facts that Romania had to comply with new emerging 'European standards' and that welfare benefits, like parental leaves, were at that time also available to men. 90 What was novel in this decision was that changing men's gender roles seems to had been seen as part of the solution for achieving gender equality. The Court expressly mentioned that it was not appropriate to correct women's material inequality by using a differentiated legal treatment. It then stated that childrearing should not be seen just as a woman's task, but also as a man's task and that the State had an obligation to ensure women's equality to men on the labor market. In this way, the Court seems to have moved closer to disestablishing the traditional gender order that constructs femininity in opposition to masculinity. 91 However, in an article written by Asztalos Ferenc Csaba, the president of the National Council for Combating Discrimination (ie Romania's Equality Body), the Court was criticized for still obliging all women to retire earlier until 2025 when the gender-dependent pensioning age will be equalized. 92 The author rightly noted that retiring earlier should have been women's option according to how they assessed their social condition. abortions performed after the abolition of Decree 770 in 1989, which became one of the highest in Europe. 100 For this reason, he argued that abortion should have been re-criminalized and that the fetus should have been granted constitutional protection. In order to convince the Assembly, his discourse was built to promote the idea that granting constitutional protection to the life of the fetus from the moment of conception would re-establish Romania's religious and 'Western-like' development, which had been put on hold by the Communist regime. More precisely, he stated:
The final version of the 1991 Romanian Constitution included the right to dispose of one's body. 104 When it comes to the protection of children guaranteed by Article 49 (1) of the Constitution, there is a consensus in the Romanian constitutional doctrine that this does not cover the product of conception. 105 The RCC, which began its activity in June 1992, has been confronted with questions related to reproductive rights only once in 2004/ 2005. As will be explained below, the Court adopted a rather liberal view of reproductive rights. The 2005 decision was taken after the President of Romania sent a legislative proposal on reproductive health and assisted reproduction to the RCC for an a priori control of constitutionality. Among others, the President challenged the requirement of dissuasive counseling 106 in case a pregnant woman wanted to have an abortion, the requirement that surrogates needed their husbands' consent to carry or terminate a pregnancy (when commissioning parents required so), and the fact that the law discriminated between single individuals and couples, and allowed only the former to have access to assisted reproduction. In rendering its decision the Court examined the legislation with regard to more aspects than it was initially asked to; 107 however, it did not seem to express any concern about balancing woman's reproductive autonomy and the fetus's right to life. On the contrary, the Court seems to have taken for granted that the issues should be analyzed from the point of view of the woman's reproductive autonomy. Except for using the idiom 'conceived child', which was probably an unintentional editing error, the Court did not consider in any way the status or the right to life of the fetus. This, I argue, should be connected to the legacy of Ceaușescu's anti-abortion legislation. As it can be inferred from the declarations of Theodor Stolojan (center-right wing oriented politician and prime-minister of Romania in the period when the Constitution was under debate) in a meeting organized by Open Society Foundations, Romania's history of repressing women's reproductive autonomy is the factor that makes pro-abortion attitudes deeply embedded in disastrous pro-natalist policy, the Constitution protected women's choice to have an abortion under the right to personal and family privacy. At the same time, likely due to linking women's political representation to the negative image of Elena Ceaușescu, the Constitution did not carry over the informal affirmative action measures used by the Communist Party to promote women in leadership positions. It is just in 2003, in the context of EU and NATO accession, that a new paragraph was inserted in Article 16 of the RC guaranteeing women equal opportunities to occupy public functions and dignities. Moreover, in 2005, the RCC extended parental leave to all men, including those in the military, and in 2010 took active steps towards equalizing the different pensioning ages for men and women, another remnant of Ceaușescu's pro-natalist policy. The RCC has also reaffirmed women's reproductive autonomy in a decision concerning assisted human reproduction. In this way, the Romanian Constitution has begun to distance itself from treating women as others, in the sense of being the opposite of men, and has moved towards achieving gender equality.
Yet, I have argued in this article that changes in the text of the Romanian Constitution are required if true gender equality is to be achieved. If maternity leave is guaranteed under the Constitution, so should be paternity leave. Equality on the labor market and achieving life/work balance for employees requires either excluding from the constitutional text the guarantee for special working conditions only for women, or extending it to both men and women. At the same time, to emphasize that the Constitution protects women's reproductive autonomy and full equality with men in all domains, reproductive rights should be specifically mentioned. Privacy rights, I have argued, do not offer full protection for women's reproductive autonomy. They do not necessarily imply that the State also has positive obligations, such as providing for sexual education, family planning, funding for contraception or abortion and so on. Moreover, I have argued that the text of the Constitution should be clarified so as to specifically mention that gender quotas are required to increase women's representation in the public sphere. Such a re-drafting of the Romanian Constitution should grant men and women equal opportunities to participate in both the public and the private spheres and transform the RC to what is known as a 'gender-sensitive constitution'. 
